§1040.61

Subpart D—Nondiscrimination on
the Basis of Handicap—Sec-
tion 504 of the Rehabilitation
Act of 1973, as Amended

GENERAL PROVISIONS

§1040.61 Purpose and application.

(a) The purpose of this subpart is to
implement sec. 504 of the Rehabilita-
tion Act of 1973, which is designed to
eliminate discrimination on the basis
of handicap in any program or activity
receiving Federal financial assistance.

(b) This subpart applies to each re-
cipient or subrecipient of Federal fi-
nancial assistance from DOE and to
each program or activity that receives
assistance.

[45 FR 40515, June 13, 1980, as amended at 68
FR 51347, Aug. 26, 2003]

§1040.62 Definitions.

(a) Executive Order means Executive
Order 11914, titled ‘‘Nondiscrimination
With Respect to the Handicapped in
Federally Assisted Programs’ issued
on April 28, 1976.

(b) Section 504 means sec. 504 of the
Rehabilitation Act of 1973, Pub. L. 93-
112, as amended by the Rehabilitation
Act Amendments of 1974, Pub. L. 93-516,
29 U.S.C. 7%4.

(c) Handicapped person means any
person who has a physical or mental
impairment which substantially limits
one or more major life activities, has a
record of such impairment, or is re-
garded as having such an impairment.

(d) As used in paragraph (c) of this
section, the phrase:

(1) Physical or mental
means—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: neuro-
logical; musculoskeletal; special sense

impairment

organs; respiratory, including speech
organs; cardiovascular; reproductive,
digestive, genito-urinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
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to, such diseases and conditions as or-
thopedic, visual, speech and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness and drug
addiction and alcoholism, when current
use of drugs and/or alcohol is not detri-
mental to or interferes with the em-
ployee’s performance, nor constitutes a
direct threat to property or safety of
others.

(2) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means:

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but that is treated
by a recipient as constituting such a
limitation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraphs (d)(1) (i) and (ii) of
this section, but is treated by a recipi-
ent as having such an impairment.

(e) Qualified handicapped person
means:

(1) With respect to employment, a
handicapped person who, with reason-
able accommodation, can perform the
essential functions of the job in ques-
tion;

(2) With respect to public preschool,
elementary, secondary, or adult edu-
cation services, a handicapped person:

(i) Of an age during which non-handi-
capped persons are provided such serv-
ices;

(ii) Of any age during which it is
mandatory under state law to provide
such services to handicapped persons;
or

(iii) To whom a state is required to
provide a free appropriate public edu-
cation under sec. 612 of the Education
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